The Ottawa Trewaty and Engaging
Non-State Actors in a Landmines Ban
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The Oitaws Trealy & a major achisvemert in fia @obal mowarrent 1o ban
lendmings. 1 codifies tha iilegal statusof the beseof lanclmines and proy cesdar Stane
Farty undsrtakings or chligations regarding the use, atockplling, productizn and
ransfer of landrmines, Howeaver, the abssnce of specific sanmuape regarding tns
applaation ol the lrealy mesns that non-state gotors (NSASE are rot baundd by sne
traaty, At prasent there are nolegal mechanisms for e participation of S the
tandrrnes ban, Sut NEAS st be engapad prirmarly becauses tiay wse landrinss
noarraa conflicts, The authoar sugeests the develcprent of 4 process at wll
angare NEAs inefforts owards a uriversal ban oo landminas,

The 1997 Ottawa Treaty,” also referred to as the Mine Ban Treaty,
Is the centrepiace of the landmines ban. There is new thinking within the
non-governmeantal Imternational Campaign to Ban Landmines {ICBL),
however, that the landmines banis more than the Ottawa Treaty, and that
the ban can go beyond the treaty, First of all, the legal ban or norm need
not be limited to the Ottawa Treaty. There are and may be other
International and national terms of reference. Secondly, the campaign to
ban landmines isalso a campaign for mine awareness, victim assistance,
mine clearance, legal respansibility, and other mine action.

This paperdiscusses the Ottawa Treaty with regard to the necessary
and developing work of engaging non-state actors (NSAs) or rebel groups
ina landmines ban, and in the process pointing out some shortcomings
inthe treaty as well as some complementary approaches which may help
fill the gaps as far as NSAs in intemal armed conflicts are concerned.

Prahibition/Ban, Not Criminalisation

The Ottawa Treaty was the product of the strong determination of the
global movement to ban landmines, consisting both of non-governmental
organisations and like-minded governments, to put an end to the
suffering and casualties caused by anti-personnel mines (AFMs), This
combination of motive forces propelled the unprecedantedly fast Ottawa
Process that was initiated by Canada in a conference “Towards a Global
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Bar on Antl-Persannel Mines” on Oclober 2.5, 1996 and culmimnated in
the successful negotiation and finalisation of the lreaty at a diplomatic
canference in Oslo on September 1-18, 19097, The treaty was opaned for
sighaturea in Ottawa on Decernber 3, 1997, The non-UN Ottawsa Process
became necessary because a total ban on APMe was not achieved at the
16596 UN review conference of the 1980 Convention on Certain
Eonventional Weapons (CCW) 7 The latter's Amended Protoco II,* als
krewn as the 1998 Mines Protocol, which meraly restricts without
Banning the use of landmines, was no langer sufficient to address the
global scourge of landmines.

The Cttawa Treaty in its official title uses the ward “prohibition” and
its Preamble uses the term “total ban™ but hardly in its operative text, The
key Article 1 on General Obligationhs instead uses the phraseology“Each
State Party undertakes..” The negative undertakings are on the use,
development, production, acquisition, stockpiling, transfer of APMs, as
well as on assistance, encouragement of inducement of “anyona. o
engaga in any activity prehibited to a State Pa riy under this Camvention.,™
Ihe positive undertaking 1= on the destruction of all APMs. Taken
together, these undertakings are understood to be the prohibition or total
ban. This intention is clear from the Preamble, even as the aperational
provisions are not as strang in language. The use, stockpiling, producticn
and transfer of APMs are not categorically stated to he prohibited or
barned, much fess llegalised or criminalised . Tha presumably prahibited
dctivities are not defined and penalised as crimes or more precisaly
international erimeas. NMenal sanctions ars left for naliong| implernentation
rmeasures under Article 9. The prohibited activities are international
wrongs but not {yet) international crimas,

The undertakings are more in the nature of obligations than in the
nature of enmes. And strictly speaking, they are ohligations of “Each
State Pany.” There is clear state responsibility but not individual, much
less group or corporate, responsibility. Each State Party undertakes never
o “assist, encourage of induce, In any way, anyone to engage in any
activity prohibited to a State Party” but this “anyone” is not itself
orokibited from engaging in such activity. Be that as it may, the Ottaws
Treatly is a major achisvement both in substance and process, a definite
step forward In the global movement to ban landmines.?
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The Cttawa Treaty's apparently weak penal force at the international
level could have besn compensated for had APMs been criminalised [0
the later Rome Statute of the Intemational Cniminal Court (ICC)"but it was
notta be.® Neither APMs nor the usual weapons of mass destruction (e.g.
nuclear, chemical, and biologicall made it to the shortest list of
griminalised weapons under the Statute’s Article {210}, which in any
case Is limited 10 international armed conflict. Paragraph () thereof
provides as a war cnime the use of weapons “which are of a nature to
cause superfluous Injury or unnecessary suffering arwhich are inharently
Indiscriminate” provided they are the “subject of a comprenansie
prokibitenand areincluded inan annexto thisStatute, by an amendment.”
APMs fit this bill except for the last tem an an annax which will have to
wall al least seven years.

Tha non-inclusion of APMs as a eriminalised waapon 10 the Rame
Statute, like other proposals and provisions, can be attnbuted to what
imay have been necessary compromises in the gve-and-lake of diplamatic
negotiations in view of the positions of the major military powers
(especially the US) at the Rome Conference. What (s surprising 1s that
Canada, the vanguard of the Ottawa Treaty which was then already
nearing its requisite 40 ratifications for entry into force, made an early
deliberate decision to abandon efforts to have APMs specifically
criminalised. This decision appears to have been taken so as not to rock
the boat of its overall efforts to secure adherence io the Ottawa Treaty.
The ICBL, then already with the prestige of the |atest Nabel Peacs Prize,
was niot present in its usual high-level NGO iobby to push the landmines
issug, partly because it was more ococupied with 3 project 10 monitor
implementation of the Ottawa Treaty.’

The ICHRDD argues that, notwithstanding the non-criminalisation of
AFMs and weapons of mass destruction in the Rome Statute, their use
{as distinguished from the weapans per se) “could still ba brought within
the junsdiction of the Court” under some other provision depending on
the circumstances of their use.” This will depand on ICC junsprudence,
[rtime, there may develop other venues for tha international criminalisation
af APMs. There is still, of course, the mechanism of an Amendment
Conference under Article 13 of the Ottawa Treaty. This nan-UM vanie still
s better prospects than such UN venues as the Conference an
Blsarmament (CD) and the review conferences of the 1880 Corvention
on Certain Conventional Weapons [COW),
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dne possibility to look inta 1s the current Imernational Committes af
the Red Cross (ICRC) study on custornary [HL® and see how APMs may
be imernationally criminalised under this. To be sure, the ICBEL has
already taken the position that APMs are “already lllegal under exsting
custamary international humannarian law, because they are inherantly
ndiscriminate and they fail the proporticnality test... The Mine Ban Treaty
codifies the illzgal status of anti-personnal mines and is estabbshing the
new international norm, 2

On the othar side, the devil's advocate could make a numier of
counter-arguments, Aside from the “weak” wording of the Ottawa lreaty
itself and the “negative Inference™ from its nan-crimmnalisation m thea
Fome Statute, there s the still existing 1998 Mines Protocol, which
merely restricts the use of landmines (both anti-parsonneal and antl-
tanky, ineffzct, legalising them. Incidentally, one of the major amendments
in that Protocol was its extension from international ta imtermal armed
conflict.

State Parties and Non-Siate Aclors

The Ottawa Treaty, as already pointed out, basically provides for
state Party undertakings or obligations, Sub-national entities become
obligated only through national implementation measures ta be laken by
each State Party. The ICBL has cited as one of the main areas of cancern
in the Treaty its “failure to include specific language regarding applicatian
1o han-state actors, ™' The Austrian delegation, which provided the first
draftof the Treaty, éa}?s “The guestion of applcation 1@ nan-state entities
remains an Important one in view of the number of internal armed
conflicts and guerrilla movements, The clanfication mechanisht takes
o account the fact that the state party may not have control over areas
or nstallations, which would be considered in addressing the lssue of
compliance, 7=

The closest language regarding application to rebel Eroups s the
Preamble’'s generic restatement of the “principle of international
humanitzarian law that the right of the parties to an armed conflict to
ehoose methods of means of warfare 1= not unbimited..” This is
preambllar or prefatory, not operative ar hinding, test. Amway, the
Austrian delsgation says “the Preamble was formulated to reiterate the
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basic principles that all parties to the conflict are bound by the principles
of IHL underlying the ban.™t

Mthough the Preamble mentions only IHL, the Austrian delegation
says "The Convention is firmly rooted in international humanitarian law
(IHL), ard at the same time also containg important elemsns of
disarmament law, .. The Convention tetally bans a specific type of weapon
and pravides far a compliance mechanism, in keeping with the
disarmarment tradition. ¥ One is ternpted 1o look for an angle of peaceful
setilement of disputes to complete the three themes of the 1889 Hague
Peace Conference.'® And there is indeed Article 10 on Settlement of
Disputes. & major amission thaugh s any reference to HR. This would
have been particularly relevant to national implementation maasudres as
well &s widening and strengthening the legal basis for & landmines ban.

tccording to the Austrian delegation, Article 9@ on Mational
Implementation Measures, was an area that combined IHL and
disarmament taw. The first draft had a ~grave breaches” provision a \a
Geneva Conventions for violations of the Treaty dunng armed conflict.
This chviously did not sureive. The final text was natterned after the
equivalent article in Amended Protocol |l {the landmines protocol) and
similar articles in the 1993 Chermical Weapons Convention®™ and the
1095 Comprehensive Nuclear Test-Ban Treaty.”’ without the latter's
explict extraterritorial junsdiction.®® And sa, the final Article 9 states:

Each State Party shall lake all apprapdate legal, admimstalive and
alher meastires, including the imposition of penal sanctions, T prevent
and suppress any activity prohibifed o g State Parly urder this
Comention undetalken by persons or on termtory ander s urisdiction
af candral. {italics mine)

What the State Parbes would not (vet) illegalise or ciminalise at the
international level, they would preventand suppress at the naticnal ez
oy all appropriate measures, including penal sanctions, and prasumably
solice and military measures. That may be well and good for a landmines
pan but o suppressive approach must be complemented Ly athier
approaches.

A strong case could be made for a landmines ban not anly as an [HI
Cand disarmament measure but alse as an HR measure. The greatest
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Filipino HR lawver JoseW Diowno onoe summed up allthe “nghts of rman”
inic three basic nghts: 1o life. to human dignity, and 1o develop, On all
three counts, APMs as a weapon are guilty of sericus, If not systematic
and mass, viciations of HR. The United Nations Children's Fund (UMICER),
far one, has anchored its support far the ban on the basis of the 1989
Corvention on the Rights of the Child® (CRC), particularly the nghts to
lite, 1o health care and to protection, !

With a view to holding producers accountable, a lin kaps between
landmines and human rights has been made,® anchored on the
International Covenant on Civil and Palitical Rights.” particularly the
rights 1 life, to liberty of movemanl and to choose one's residence.

Another interesting example is a provision against the use of
landmines in the 1998 agreement an HA and IHL between the Fhilippire
government and the rebel NDF.?* Under its Part |1l on Respect for HR,
Article 2018} mncludes “the right not to be subjected to... the use of
landmines.” The main sighificant thing here is the HR context. The other
significant thing is that, strictly speaking, the landmines ban here covers
nat anly anti-personnel but alse anti-tank mines. In these two senses,
this government-rebel agresment goes beyond the Ottawa Treaty, ILis to
appraaches such as this that we now tum our attention.

This rest of this paper deals with a developing complementany
process (as in complamentary Lo the Ottawa Process) to engage nan-
stale actors (rebel groups) In the effort towards a truly universal ban on
ABPMS. This part agdresses the |legal aspects of the unfolding MSA
initiative within the |CBL and complements the practical work (research,
menitenng, and engagement) of colleaguss in the Waorking Group an
Mon-State Actors™ (WE-NSAL Much more so than the Ottawa and Rome
Frocesses, the NSA initiative 15 perforce a purely NGO Initiative.

Mon-State Actors: What, Who, Where

Mon-state actors (NSAs) and rebel groups are terms used
Intarchiangeably in this paper. They ars, for now, the most conveniant
larmsto have emerged, after same grappling with various possible terms,
ICBL has been using the term NSA, For most of those outside ICBL,
however, NSA could mean any number of things, For example, the
aruivalent term “non-state entities” was used by MoCormack to also
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refer to “Multinationa| corporations, international arganizations, non-
govermnmental organizations, and some national cultural groups and
entittes — all are acting as other-than-sovereign independent nation
states 20

Still, the use aof the term MNSA to mean the other party {or partias) in
internal armed contlict has gained currency, even with some state actors,
Canada, for one, has used the term in a “proposed global corvention
prohibiting the intermational transfer of military small arms and light
weapons o non-state actors,”™ The classification scheme in the
Documentation section of the newly launched Yearbook of International
Humanitarian Law uses the categorny “Conflicts, Armed Forces and Mon-
State Actors."2® Still, the term would be vague to most people, meluding
the NSAs themselves, Also, “actors” are not necessarily organisational
but groups are.

Thus. the ather term “rebel groups,” particularly based on Professar
Peter Rowe’s generc formulation: vany group caring out acts of
vinlence far political purposes in opposition o the de fure government,”™
At least, the term is not misunderstoad to mean MMNOs or NGDs, The
context of anti-government irregular armed Torces In internal armed
canfliict Is clear. The term “rebals” is also used by Professors Alfred P
Fiubin and Antonio Cassesse in their respective artcles on the status of
rebels under the 1949 Geneva Cormventions and 1977 Additional
Protocol 11,3

But the tarm is not also without its problems, including to some rape|
groups themselves. We refer to the “highly theoretical™ but largely
Impractical distingtion among “thres categories of civil conflict with
different legal consequences flawing from sach: rebellion, Insurgency,
and belligerency.” *We will not get bogged down in these categornes, We
have learned a negative lesson about belligerency s the bigdest single
stumnbling biock in the off-and-cn peace negotiations between the
Philippine government and the NOF which believes it has progressed
beyond the first two categones.®  In this connection, Oliier Durr &3 an
ICRC Head of Delegation in the Phillppines ance wrote Lo 1he author
{ nru\l.'ading materialsi,

Yau will see thal the recagnition of bellipersnoy is an obsolele gl

institution which was not geen a genemlised and goeepled practice, b
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rather an instrument of the policy of the USA in the Southern American
affairs al the lum of the century ... have always been amazed al the
impartance given to this subject by both partes in the Philippines, Sad
encugh, the application and respect of THL, even in its fundamental
principles, have heen mads moe difficull hecause of this LNTEcessary
pafitical premousits,

lerms ather than “rebel groups™ have been used in this discourse.
Ihe WG-NSA initially used “guerrilla groups.”* But technically, guerrilla
forces and warfare obtain in both internal and international armed
conflicts.™ World War Il had its resistanee movernents of mainly guerrilla
forces. Some internal armed conflicts have been characterisad by mai nly
conventional or positicnal warfara like the American Chal War,

lhere are some terms used In, derived fram or associated with the
Geneva Conventions and its Additional Protocols, “Mational liberation
moverments” {allernatively, “liberation forces™ perains to wars of
national liberaticn which have international status under Protocal |,
Article 104}, “Dissident armed forces” s a term wsed in Protocal 11, Aricle
Lith oninternal armed conflicts albert of a certain threshald or leval, and
therefore of specific, not generic, meaning, Liberation (forces) also has
a connotation of liberation fram foreign occupation. Similarly, resistance
imovements) has the connatation of resistance to foreign sccupation. ™

Canadian hurman nghts lawyer David Matas uses the term “arrmed
oppasition groups” becausa itis “ordinary everyday English” and used by
the UM Commizsion on Human Rights. ™ This is similar to some terms
like "extra-parhamentary opposilion™ and “ant-governmant forces™ which
the WGE-NSA brainstormed during the early canceptualisation of the NSA
initiative. Care was taken to avoid “value-laden™ or judgmental terms
like “terrarist, “bandit™ or “eriminal.” The last two remave the political
essence of the rebel. As for the terronst, he or she s often political but,
as has been ofien said, one person's terrorist s another person’s
freedom fighter. The tapic of terrorsm is so full of “landmines,”™ we will
avoid it In this paper,

In the WG-NSA's 1998 database, we have a rough list of about 165
MNEAs spread in Africa {about 50 groups in 13 cauntries, including 20 in
Samalial, the Amencas {about 12 groupsin 5 eountnes), Asia (mare than
20 groups in 14 countnes, including 20 in Burma), Europe (about 30
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groups in 9 countnes), and the Middle East (aboul 25 groups in 7
countries), Toname just three from each geagraphical araa, sowe Know
what groups of astars we are talking abaut: UMITA (Angala), POLISARIC
Moroceo/Western Saharal, al-Gama'at al-lslamiyya {Egyptl, FARC
iColumbia), Zapatistas (Mexico), Tupac Amaru (Peru), Khmer Rouge
iCambaodial, Tamil Tigers (S Lanka), FRETELIN {Indonesia/East Timar),
KLA (YugoslaviaMasovol, |RA (UK MNartherm lreland), ETA [Spaind, Hizboliah
{Lebanon), HAMAS and |slamic Jihad (Isragl/Palesting), ™ These are just
16 of ghout 165.

The NSA Initiative: Why?

The NSA Initiative to engage rebel groups in the effort towards a
global ban on ARMs has a rationale which may be presentad, as follows:

11 Most of the landmines heing planted and used are a result of war
between governmenisand rebel groups. In Tact, most wars in the past
several decades have been internal armed conflicts. According to the
latest peace researchdata, “The Stockhdim International Peace Reseatch
Institute (SIPRN reported n its 1998 Yearbook that 25 major armed
conflicts were waged in 1987, compared with 27 in 1295 all but ons —
that between India and Kashmir — were Intermal. However, many wera
internationalised n some way."?

21 The Ottawa Treaty s one exclusiely mvolving governimeanis.
particularly the undertakings and abligations therem, Rebel groups anm
bound notto feel bound, not having participated in s making, Additanally,
there Is “na mechanism’ for them “to sign up ta the treaty,™

3y Engaging rebel groups becomes necessary so thatthe landmines
ban (which need not be limited 1o the Ottawa Treaty) pecomes ruly
universal, Such engagement is camplementary 1o the mainstrearnm
Ottawa Process with govermments. This way both sides of mast conflicts
are purposively addressad, each i their own way.

4y Hebel adhersnce to a landmines ban will also push more
governments to reciprocate and accede to the Ottawa Treaty, and vice-
versa. One prominentexampls of the problem s the Snlanka govermment's
nat signing the treaty because the Tamil Tigers (LTTE) use andmines. [
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the latter would adhere ta a ban, the former would have no excuse nat
o accede.

B) Some rebel groups eventually become governments. As of
Ootober 1987, the WGE-NSA listed the following governments with some
ex-rebel (and also war veteran) components: South Africa. Mamibia,
Mozambigue, Zimbabwe, Ethiopia, Eritrea, Guinea-Bissau, Angola, Algeria,
Micaragua, Bl Salvadaor, Guatemala, Cuba, Sunnam, Vietnam, Cambodia,
Yemen, and Palestine *2This 15 why the initial proposal for a parallel
consuitation inveled not anly guerrlla groups but also war veterans,*

B Engaging rebel groups 1s necessany In arder to fully solve the
problem on the ground, some of which they control. This is especially
feasible in the post-conflict context and for ather aspects of the ban like
mine clearance of rebal minefields.

71 Finally, the rebeldimension cuts across many landmines aspacts
and issues. Aside from demining, there iz, for examples, the matter of
production and the very definition of APMs. The Cttawa Treaty's Article’
211} definition of APM does not mention “improvised” and “eommand-
detonated” qualifications which happen to be concermns of some rebe
groups. According to the |CRC, based on the “undearstanding of the
negotiators,” Improvisad APMs are banned while cbmmand-l:iemnated
munitions are not.*

In the Philippine intermal armed conflicts, most rekel landmines
respeciaily anti-tank) are improvised and command-detonated. The
latier accounts for their relatively discriminate and selective use. In
general, landmines use by bolh sides orall sides has not besnwidespraad
because of concarn that civillan casualtios would resultin loss of popular
support. The Philippine experience shows that relative “non-use”™ of
APMs in internal armed conflict ean be done, &

Government aond Rebel Concerns

Goyvernment and rebel concerns abaut the NSA initiative are easy
enough to anticipate and understand. For the govermnment side, the
complemeantary process might give legitimacy, recognition and status of
belligerancy ta rebel graups. The process might also be used as a farum
fror rebel propaganda, For the rebel side, the maln cancern is that the
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landmines ban is part of a counter-insurgency or low-intensity conflict
soheme to disarm them. Another concern s security in that the
complementan process might make them vulnerable to intelligence-
gathering and surveillance,

These are valid concerns but are not counter-arguments against the
reasans far the NSA initiative. They only further underscare the sensitive
nature of the initiative which must therefore be nandlad with care,
competence, impartiality and commitmeant. Ore might say, like ICRC,
But it cannot also be exactly like ICRC. In the first place, It arises from
within ICBL which s an NGO coalition and campaign. At the sams time,
it cannot also take on the mode of the Cttawa Process, particulary the
partnarship with some governmeants, if it 15 o remain above suspizion by
rehal graups it hopes to win over to the landminas ban,

Atthesjuncture, we shall just briafly address the two main government
and rebal coneerns of belligerency and counter-insurgency. respeciively.
On the matter of ghving legitimacy and recognition to rebel groups, itis
clear both from [HL instruments and authoritative commentators that
humanitatian measures shall not affect status, The standard for this s
lhe last sentence of common Article 3 of the Geneva Conventions,
considered part of customary [HL: "The application of the preceding
provisions shall not affect the legal status of the Parties to the conflict.”

It is Aot counter-insurgency but humanitaranism, ar mofe pracisely
the victims, that was the motivation behind the launching of the |CBL In
1897 So with the ICRC s unprecedented dacision in 1994 to campaign
forthe ban. That these two main non-govermmental campaigns culminatad
inthe Ottawa Treaty is attributable as much 1o them as it is to the initial
core group of governments which inciudec Canada, Norway, Austria,
South Africa, Balgiurm, Mexico, the Philippines, Switzerandand Germany. ™
The treaty of governments means that it is they who have obligated
tnemselves to disarm themselves of APMs.

The |CBL treats the treaty as a hurmanitarian rather than disarmament
treaty, The elemant of disarmament is for a humanitarian purpose, uniike
the usual disarmament treaties with mainly military balance considerations.
The Ottawa Treaty deals with a particularly inhumane weapon that s
indiscriminate and causes superflucus mjury and unnecessary suftering.
Itis of a different level from the Canadian proposal for a global ban on
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the international transfer of military small arms and light weapons o
WNSAs. Y

Whatewver element of dizarmament is limited to APMs and does nol
cover anti-tank mines which rebel groups (and government forces) can
sUll use against tanks, armored personnel carriers and ather military
vahicles, The paint, lo quotethe Cttawa Treaty Preambie, 1s the "principls
of international hurmanitarian law that the right of the parties to an armed
conflict o choose methods or means of warfare s not unlimited, ™ In other
wiards, revolulionary ends do not justify inhumane means.

Why Rebels Should Adhere 10 a Ban

In addition 1o the elevant points in the foregoing discussion, the
purposiee effort o engage NSA's far the landmines ban reguires an extra
effort to do so in terms accepted by them. These may be reference to
some revolutionary arlslamic standards, asthe case may be. These may
also be simple reaipalitin of some benefits that accrue to them and ther
constifuency. | present herea number ol “selling points” that may appeal '
o Maoist guarrillas like those in the Philippines:

1) Adherence toalandmines banwould ba a measure of willingness
of a rebel group o oheerve the rules and custioms of war, espacially now
that the Ottawa Treaty is part of IHL. This is not Tor belligerancy status.
But this will show that the group is a responsible one, especially T it
aspires to take over government of is in fact already a de facto
government in portions of the naticnal terrtony under its cantral, More
impartant than territorial ground (to be defended by landmines) is the
matter of high meoral ground and winning the hearts and minds of the
people.

O the disincentie side, naon-adherence could lead to stigmatization
as arogue (asin Khmer Rogue, misspeling intended) rebel group, also
in the same clul as the “enemy” ecalcitrant major military powers, for
clinging on toa hemous weapon that deserves the dustbin of history,

2} While APMs or landmines in general have been described as a
“poorman's weapon” of choice, they are also anti- poor in the ssnse that
most of their victims are poar people, especially peazants, women and
children. Andwhile it may be true thatl rich countries would be ina bettar
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position to develop and prafit from “high tech™ alternatives to AFMs, iLis
also the rich APM- producer/exporter countries and MM Cs which would be
hardest hit in the pocket by a total ban on APMSs.

2 Improvised landrmines have too often exploded — terally and
figuratively in the faces of rebels, resulting in what Mao called
‘unnacessary sacrifices,"" Improvised landmines are more dangsrous
than industrially manufaciured ones for the following reasons: (a7 they
nave na tabulated or established standards which make 1 very
unpredictabla and unsafe even to the handler; (b they contain sharpnel
like rusted nails or dirty metals which increase the risk of infection and
death; and () they are difficult to detect and identify because they look
ke ardinary sardine cans, jewelry boxes, paint cans orbiscuit contamers.™

4% The ICRC has done several recant studies and seminars with the
participation of military experts and the basic conclugion (5 that “The
imited militany utility of APMs is far outweighed by the appalling
numanitanan conseguences of ther use in actual conflicts.™ They also
concluded that “some barner systems'and other tactical methogs offer
alternatives ta APMS."5 In fact, there are news and other reparts of MEA
unita using barricades instead of landmines against Philippine Army
reinforcement teams 5

51 In addition 1o the humanitarian conseguences are the socio-
econamic and emnvitonmental impact of APMs on poot cauntries ke
Cambodia. Afghanistan, Mozambioue: Angola and Bosnla. BEven where
rebel graups take power orwhers there 15 a peace seftlement, the urgent
task of reconstruction is made so much mare difficuit by APMs on the
ground even long after the conflict. Visionary revolutionaries should have
this In their longer visions.

Are Rebels Bound by a Bun?

This guestion Is not & problam if rebel groups are convineed abauta
land mines ban. If they are not convinced and refuse o adhere, are they
still bieund tao. refrain from the use (and for that matter, stockpiling,
production and transfer) of APMs as a matter of international law? The
questian s notsimple. Neither isthe answer, Andthiswillchangs in time,
Far nesy, they are not bound by the Ottawa Treaty per se — a treaty of
States Parties obligating thamselves. The treaty at most prohibits or bans
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the use of AFMs but does not criminalise it. Nether did the Rome statute
do so in the latest ICL definition of war crimes. The CCW's Amendecd
Protocael [Hmay be said to have even legitimized it by mearely regulating
its use. In fine, conventional internatianal law has not yet criminalised
APMs and their use nor abligated NSAs to refrain from using them.

Sowith common Article 3 of the Geneva Conventions and Additional
Pratocol || - the care of IHL an nan-imternational armad conflict, Use of
ARMS is not a violation as such bul a possible violation of certain rules
therein. For example; common Article 2(L){) an violence 1o life and
persan agamnst persons taking no active parl in the hostilitties, Or under
Frotocol I, it could be Articie 4(2)(d) on acts of terrorism; Article 13(2)
an attacks on the civilian population with the primary purposes s to spread
terror; arArticle 17 on foreed movement of civilians, in caseswhera APMs
wiere Lsad,

Unlike the Ottawa Treaty or even the Rome Statute, there are
provisions in commeon Articla 2 and Protocol 1 which make them binding
on and grant rights to rebel groups (notjustindividuals), Comimon Article
3 says “each Party to the confiict shall be bound to apply...” While
Protocol ||, per Article 101), “develops and supplemesnls” common Article
3. The Protocol's Article 8(5) speaks of “Al the end of hostilities, the
autharities in power. " which rafers to either the government ar the rebe|
graoup. Cassesse s credited with pointing out these and related legal
aspects.™

Common Article 3 s generaly accepted not just as conventional IHL
but as customary international law. But not yet for Protocal || or even
Protocaol |as a whaole™ Conventicnal international law consists of formal
written agresments belweaen/among states, and Lings only the parties
thereto. Customary international law consisis of generally accepted
principles and rules, based on the practice and legal cpinion of statas,
and hinds all,

From the parspective of customary international law, there is a very
strong case for the illegality of APMs per s, especially it we use both [HL
and HR norms. Cn the basis of the two basic [HL principles alone
discriminaticn and propartionality — the inherently indiscnminate and
disproportionate APM is already illegal. More so with a deeper
uriderstanding of the proportionality dimensions of a) superfluous injury
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orunnecessary suffering,™ and by humanitarian, socio-sconomic and
erviranmental damage versus hmited militarny utility.®  Still & third key
mile is the De Martens clause, some kind of catch-all for principles
resulting from ~usages established among civilised people, fram the laws
of hurnanity and the dictates of the public conscience. ™ The intamational
sarnmunity of public opinion has already charactensed the APM as illegal,
if not eriminal, and demanded its ban,® Now, It one adds to thase key IHL
niles of customary |HL® the full weight of fundamental HR, then we are
as good as it gets to & peremptary norm of general international law, or
juscogens, which “vaids a conflicting treaty, " *Professor Frits Kalshoven,
gommanting on the Colombia Constitutional Court's 1995 judgment on
the constitutionality of Protacol 11, said:

Imternational humanitanan law belongs o the unversally - acoepted
customany law of civilised peoples. This, logether with the sell-evident
humanitanan character of jus cogens, and its rules are eo ipsa binding
anall beligerent parties. For the Courl, this detarmines why norregllan
ammed group can consider itself releved of the obligaticn (o respeat the
minimum standards of humanity on the mere ground That it s not party
lo the treaties of humanitaman ™

It is only & matter of time before a total ban on APMs becomes a
customary norm of international law.*

How May Rebels Be Bound?

How can || 1L and HIT obhgate a rebel group? We draw much, tostart
with, fram the answers given by Matas in his arlicle on armed opposition
grouns. S Al one level, he approaches itfrom state succe ssion, obligations
and responsibility. Rebel groups must understand that their wish to form
a new government means “becorming responsible internationally In the
future for what they are doing now.” He also cites the legal doctnne that
freaties bind the State as a whole, not just the government, but also its
itizens and even the rebel community, At another leviel, of course, is 1L,
“Thare 15 hoth a universal jurisdiction and a universal duty to prosecils
such international crimes.” And this was precisaly the subject matter in
Fart || of this paper. Matas puts it very down to earth about what ane can
say to a rebel group in the proper instance!
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Aoy have viokated standards which apply to you because of an
ohligaticn your stale has underfaken on your hehalt, Or, you have
violated standands which apply o you and Lo which you hzrve held your
povemnmental opponents accountable. Or, you. have cormmitted an
intemational crime,. OF you have commitled an act for which you will
e hield accountable At intermational law if vou should form a govermment,
wiieh you purport o want to do, O, you have viotated the Bamanitaran

v of armed confict, which applies to you.,.%

In the case of a landmines ban, there are the proverbial two ways
towards ouligating rebel groups to adners to it the “hard™ and *eoft”
appraaches, The “hard” approach is hasically international and national
crirminal proseculion for war crimes, atner internatianal crimes, anc
vilations of natinnal legisiation with penal sanctions such as may ba
ehacted pursuant to the Ottawa Treaty's Article 9. At the international
iavel, the “hard™ approach is best embaodied in the Rome Statute.

Prosecution may be conducted atthe |CG, other possible inter national
tribunale of an ad hoe nature as may be created (e.g. for the Khmer
Rouge), and national criminal jurisdictions. This is a matter of lawsuits,
with not only caminal but also civil aspects, against individuals and
governments (and corporations?).5

Eut. as Plattner has pointed out, “The Litimate purpose of reprassion
li.e.. penal repressionof IHLwislations] must he borne inmind. s main
nterest as regards respect for HL lies i its dissuasive and henge
preventive capacity.”™® The same ulimale purpose can be achieved
through a mare persuasie, 1ess coercive apnroach, The desis not just
1o hold NSAs criminally accountable under internaticonal law bt to get
their cooperation, if passible, in stopping the use of APMS. After all,
“consent also applies to non-state partiesin internal anmed conflicts,"®
It is to this “soft” approach that the NSA initiative is devoted.

IHL lawyering ar the practice of IHL, like law practice in general, is
after all rot only litigation (both prosecution and defense) but also
counseling, drafting and negotiation. Developmental lzgal aid has also
deyeloped “full use of its educative function.”™® These other aspects of
lawyering also have a rale to play in the NSA initiatve,
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What Is To Be Done?®

The WG-MSA in vanous discussions of the ICBL has brainstormed a
number of soft approaches (outlined below) to engage NSAs for the
global movernent against landmines. These and other approaches are
Indicative and still unfolding,

1} Dialogue for understanding

This is simple good old-fashioned dialogue and exchange of views
with MNSAs to just understand but not necessarily convinee each other
vel, Wiy are landmines the “poor man's weapan™ of choice for rebels?
An unofficial but reliable source on the NEA in the Philippines had once
put in writing their perspective’ on landmines upon request of the
author.®

21 Education on the Landmines lssue

This Is muech like the IHL educatianal work of the |CRE, albeit focused
onthe Ottawa Treaty, other relevant iegal instruments, and the landmines
issue in general. There would be a need here for educational modules and
materials which cannot, of course, be of the kind for a law postgraduate
class. Then, there might also be some legal counseling here, still within
the bounds of impartiality, neutrality and confidentiality.

31 Unilateral Declarations

These declarations have a precedent inthe unilateral declarations by
national liberation movements allowad under Protocol |, Article 96(3)
with the Swiss Federal Council as depositary, The Cttawa Treaty has no
similar mechanism for NSAs, The WGE-NSA s developing what itcalls the
"Genava Call” whereby NSAs are called upen to undertake a “Deed of
Fenunsiation of APMs” which would be ket by the “Geneva authorities”
to whom the NSAs may send a delegation empowered o sign it inorder
to sanction their commitmeant,™

Other than thds, NSAs may issue their own unilateral declarations as
has already happenad so far with several NSAs in varnous capacities and
for various aspects: the Guatemalan Natjonal Revalutionarny Unit (URNG),
the Taliban (de facto government) in Afghanistan, and the Casamance
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Movermnent of Democratic Forees {MFDC) in Senegal, among others.™
For the WG-NSA, the first farmal letter of land mine renunciation from an
MSA was receved from the Somali Patriotic Movement (SPM). &

41 Bilateral Agreements

This refer to government-rebel agreements on a landmines ban,
ideally as part of broader comprehensive peace negotiations. Such
bilateral arrangements have the advantage of baing mare mutual and
reciprocal comparad to unilateral declarations, as well as being conflict-
spacific of country-specific compared to a global ban, The precedent for
this are the special agreements between parties o the conflict under
comman Arlicle 3. "By providing a basis for the conclusian of ad hac
agreements among the parties for the observation of humanitarian
principles, the Protocal may cantribute to achieving a negotiated solution
of the armed conflict,” ™

The WG-MSA has with it so far at least three peace and/ar ceasefirs
agreements with specific landmines provisions: the Sudan Peace
Agreement,” ceasefire guidelines between the Philippine government
and the Morolslamic Liberation Front (MILF},™ and the HR-IHL agresment
betwesn the Philippine government and the NDF, ™

5} Multilateral Undenakings

Thig refers to undertakings amoeng NSAs and may take a number of
forms. Theinitial idea of the NSA initiative was a parallel {to the Otiawa
Conference) consultation of guerrilla groups and war veterans.” Other
“crazy ideas” are of a Rebel Code of Conduct and, “the craziest of them
all,” a Hebel Protocol or Treaty. There are precedents for a Rebel Code
of Conduct like Mao's Three Main Rules of Discipline and Eight Points of
Attention.™ More modern and applicable to both sides is the proposed
Code of Combat Conduct, alse called the “Manila Declaration.”™

Thers is no precedent tor 3 Rebel Profocol oF Treaty, The closest to
that was the participation of national liberation movements in the
diplamatic conference which drafted Protocol |1, A similar mechanism for
future diplormatic conferences can be explored although the prospects
are not encodraging based on the exparience at the 1974-T7 Geneva
Diplarmatic Conterencea ®™  Thus, our “crazy idea.”
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& Peace Zones and Mine-Free fones

These zones may range fram local to regional although it may be
more feasible and practical to do it at the lecal community level. While
these may be affected by hilateral agreements, the ideal scenario is a
trilateral dynamic where the third party is the local community who
dernand ar even declare such zonss. This has been the peace zone
experience in the Philippines.® In ICBL, a concept of a mine-free zone
was first presented by the South African Campaign (SACBL) at the 1887
Oslo NGO Forum on Landmines.™ The precedents farthese are the safety
ones, neutralised zones, non-defended localities, and demiltarsed
Zones under the Geneva Convention IV, Articles 14and 15, and Protocol
[, Articles BE and 60O, respectively,

Ty Loang-Term Peace-Building and Conflict-Resolution

Inthetfinal analysis, itis notenough to ban landmines while “the cruel
war is raging',” which gives occasion for their use. To end war is to end
the reason for using landmines. But to end the war, we must also resclve
tneconflict, espacially its causes orroot causes. Thisiswhere the deeper
meaning of peace and peace-building comes In.% Says Kalshoven,
referring to the Colombian Constitutional Court, “Whatl humanising the
war really refers to, the Court argues, is the special ink of humanitarian
law with the ssarch for peace,™®

The “philosophical” guestion of peace versus justice (asin “No Peace
Without Justice™) is sometimes posed, in the context of some problems
with war arimes trials vis-a-vis the peace process. A former Judge of the
International Criminal Triounal for the former Yugoslavia, Sir Ninian
Stephen, says the idea in the procesdings was one of “combining both.”
He adds: “But if | have to choose {between the two), iLwould be peace,
having seen the suffering {in war).”® That may not sound “politically
correct™ but neither doss much wise counseal,

The Challenge of Intemal Armed Conflicts

The nature of cardlict is changing, as McCormack nates, not for
patter but for worss, One aspect of this is the “significant increase in the
reidence of internal armed conflict.” In responding to the challenges of
HL, he says it is time “to beceme more inclusive of other international
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actors in the making of international law, in order to impose binding
obligations upan those other actors and so increase the effective
implementation of l2gal principles.”*s

Lindertraditional international law, only states have legal personality
as subjects of international law while non-state entities are traditionally
Just objects of international law. But IHL for internal armed conflict has
developad, particularly with the 18977 Additional Protocal 11, such that
being bound by [HL also brings conseguent rights and international legal
personality for NSAs as subjects of [HL but not otherwise affecting their
legal status. ICRC legal experts explain this as follows:

owhen greating through agreement or custom the rules applicable to
non-intemational armed conflicts, which include the provision that
those miles be respacted by "each Party 1o the conflict,’ States implicithy
confer on non-governmental forces involved inosuch conflicts the
international legal personality necessany to have nghts and obligations
under those rules. According to this -.construction, the States have
conferred to rebels — through the law of non-infernational armed
conflicts — the status of subjects of IHL; othemwise their legislative effort
would not have the desired effect, the affet utile, At the same time,
States explicitly excluded that the application and applicability of IHL by
and to rebels would confer the latter a legal status under rules of
international law other than those of [HLA

The landmines ban is an ideal “test case™ 1o problematise and
strategise a complementary and alternative track that addressas non-
state actors because of the role of landmines on both sides of internal
armed conflicts, @

Endnotfes

1 Convertion on tne Prehibition of the Use, Stockoiing, Produchon and Transber of Aatli-
Personnel KMines and on ther Destruction, opsned for signature o Ottawa on
Cecember 3, 1957 ("Oftawa Treaty™). 1t had 151 intial signatony Siates, up to 135,
with 118 ratifications as of Saptermber 21, 20201, 1t enrtered Inta force on March 1,

2 Convention an Frahibiticns or Restrictons on the Liss of Certain Somentional Weapons
Which May Be Deemrmed 1o be Dizessively Injusdous oF 1o bave Indiszdiminats Effeats,
Geneva, Dctober 10, 1980 [“COW™

3 Amended Protocol on Prohibitions or Restrictions on the Hee of Mings, Booby-Traps and
Other Devices (dmended Protocol (1), Geneva, May 3, 18985, Annexsd o e COW
(1998 Mines Protocol™.



THE OTTAMYA TREATY 59

(451

17
1

19

r

21
93

23
4

26

Gea, espenialy, Maxwell &, Camaron, Sobart L Lawson, and Brian W, Tarmlin (eds), fo
Wali Withaut Fear; The Globa! Movemand fo Han (anamines {L098) Tharks to Mary
Froster of Mines Actinn Canada (MAC) for the book,

Sofre Statute of the Interrational Crmminal Court, adopted oy the Urited Matons
Diplomats Conference of Plenipoentiaies on the Estanlishmeant of an International
Criminal Court on July 17, 1888 PRome Stadute’, ks Final Aot had 12V Initial
spnatony States,

Helén Ourham, Ciscossion an the Intemational Criminal Court a8t the [ntereaticna
Criminal Law posteraduats case, Faculty of Law, Hnversity of Melbourne, Movember
10, 12908,

Treinformatien in this paragraph is nased on pereonal shairgs witn Durharm, aboven
4, whio &lgo belongs to the Victona (Australia) Metworl of IGEL 3z well as.an a-rmaii
sharingz with sther colleagues in tne campaign.

Intarmationa! Centre for Haman Rights and Democratic Cevelopmert (CHRDE], W The
Rore Statuts for an [rternational Crirmina Gourl: The Beg nning o the End of Praemty
= & Surmmary of the Main Provisors,”

Ayvrll MeDanald, “The Year in Review™ [1898) Yearbaot of indermational Hiomanitaidan
law 113, 120,

Stepher O Gonso, “The Ottaws Process and the 1687 Mine Ban Treaty™ (1958 L
Fearbook of temational Humanitanesn Law 2069, 291,

Gonse, above n 9, 289, '

Thomas Hajnaczi, Themas Deach, and Debosan Chatsis, “Tne Ban Trealy™ i Camatan,
etal, above n 2, 292, 2046,

i,

ki, 255,

% Comrnemoration of the Centenary of Lhe 1800 hapue Peace Confaerence, Asis-Facic

Regional Conference, Factlty of Law, The University of Melbourne, Aastralia, Februarny
18-20, 1950,

Corvention on the Pronbition of tne Develsarrent, Praduction, Steekpiling and Use of
Cherrigal Weapans and an Theis Destnacyon, lanuary 13, 1993 ("Charrical Weapons
Conmvention™,

Compratiensve Muclear Test-Sar Treaty, Septermbsar 24, 1995,

Thamas Fainooz), & al, ahove n 2, 3046

Jasa W Dialina, “Hurmar Rights Make Mar Human ™ in Jushce Onder Siege: Sve Talks
[1981) 20, 275, )

Conventicn on thie Rights af the Child, Mew York, Novembes 20, 1688 ('ORE
Office of Emerpency Prograrmmeas, UNICER, A Child Rights Guide To the 1996 Mines
Profocol [1907) 3-5,

Briary Cwaley, © Landmines and Human Righls: Hatding Froducers Azcountalie’ (2095)
M Byraeuse Journal of Inemational Law and Cormmerce. 203, 208,

International Covenant on Civil ard Polincal Regnts, December 16, 1966 (MICEFRT).
Comprehensive Agreement on Respect Tor Hurman Rights and intzrational Humanitar-
[ Law belween the Gavemment of the Republic of the Philippines and the Mational
Mermooratic “ront of the Pylppines, The Hapues, March 1601638,

In the ICEL WG-NSA, the awther has been privileged o work clogely and barelit frem
mEsackan with Eduardo Manno of Colombla, Noal Stofl of South Afica. Miram
Sarored - Ferrer of the Philippines, Mary Fostar of Canada, and Fisabeth Reusse-Decrey
of Switzariand.

Timatiy MoSomrack, “From Soltering to Sarajeve; & Conlinuing Role for International
Surnanitanan Law?" (1907 2105 Melboome University Law Seview G21, G40, This
wais bz Inaugural Professional Pubiie Lecturs as Foundation Red Cross Profassor of



3

a0
43
a4

70 SOLIMAN ML SANTOS, IR

Interational Humanitarze L, Law School, The Unsversily of Malboame, onApi 28,
1953,

Canada, “Dizcussizn Paper A Proposed Global Sonventlon Prohikiting the Intsnational
Trapeter of Mltary Small Arms and Ught Weagors 1o Mon-State Actors,” Dotoner 7,
1afs:

Mo Dona, abeve 0 B, 13,

Peter Rows, “Uasility for “War Crimes' Durrg @ Non-nsrnational Armed Conflict”
(1255 XXX (1-4) Revue Do Drolt Militalee ot de Droit dela Goere 1454, 152,
Altrzad 2, Bubin, “The Stelus of Bebes Unosr the Sereva Comventions of 12427 (1072
F1{3 international and Compa@iive Law Quartarty A7%; ang Ardonio Cessesse, *The
Siatus of Rebels Urder the 1977 Gensvas Protocci an Mon-Internatiopal  Armed
Confict” (1R 30 Mlemational and Comparative Law Quatenly 416, 424,
Heathizs A, Wisan, fternationa! Law and (he Use of Force by Nalfona! Dberation
Mlovamanits [15RH 230,

Luis Jarandani; *MDFR Aszerta 15 Status of Beligemency snd Annourcesits Declaration
ot Unaertaking 1o Apsy the Geneva Corventons and Protocal |7 August B, 2998, om
the Mational Dereoratic Fronl of the Philinpines wessits tsaew geosilics carm/—opp-
rf). .
Divdgr Cerr, Latter to Soliman M Sancos: I, Mareila, lanuarsy T, 1951, sumed |0
Sellrman M Santes. Jr, “Peace Talks ard Belligerency Status™ (19020 204 Peace by
Hece 1, 5-G,

Eduarda Marnn; “Propesasd Farallel Consultations of Guearnla Grouns and War Yatar
ane, " Bogatz, March 2997,

Kath Sute, An Inlermational Law-of Goerifla Waeitare! The Globa! Palitics. of Law:
Making (1884) 10-17. This ook provides 2 critical ook into whalwent weong” nthe,
rraking of Protocol 1|, Formaors on the legal aapacts of puerillas, ses Georgs H Aldnicn,
Uz e Combatants ana Prizonar of War Satus” (19820 21 Amencan Liniversity Law
Review 8710 Fits Aalshaven, “Guarills ard Terrorsm in atemal Aqmied Confict”
L1GET EE01) Amercan Univarsity Law Review 67 and Lester Nurigk and Hoper W
Surat, "Legaliny of Guenlla Forces Under the Laws of War' {29460 2003 Amarncan
Joumal of Intemationa) Law HEDR.

Tor more on the legal aspects of natoral jineration meovemenls, see Wilaan, ancven
F1; netrlch Schinier, “Wars of Mational Lbergtion” in The Different Types of Armad
Conflicts Avcoring to the Geoeva Conventions aod Srodecals (18720 1337 and Faul
i Fargaangan ans Bizacsth B Agiiing, “The Priviepsd Stalus of Satlonal'lberstion
Movernents under Interrational Law'” (I083) 58 Philfpeing Law Jounal 44, And of
resislnnes moverents, soe W Ford, Besletance Movemanta and ntamational Loy
{1958,

Diayled hatas, “hrmed Cppositicn Grouns™ (1597 #4030 Manitobs Caw dournal 521,
arv ezl communication with auth o,

Mol Stott, “Fropesal for e Compementasy Process Arracoat Mon-State Pares.”
Jobarmesburg, Octooar 12397,

MEAs Group of [CBL, Vinila Hegea & Coartry Surey for Pumposss of Infarmation &
Aotior, " Londna, Decsrrsar 19580

WaDonald, sbove n B 121,

Jobin Ryie, “Crforcermant of Cttawa,” Guardian, Semamiber 21, 19020 Thanks o
Feathar Fliolt, Coordinstor of the Mictona (Australla) Netwerk of IZBL, Tor thisanad other
amal sharings,

Stot, aboye 1 58,

Manno, sbove n 34,

SR, Y1897 Cdnvardion on Lhs Probititon on Anti-Personnel Mines and oro Their
Caestruction,” In Ratfcation Packer, Geneva, Movernbe:s 1957,




THE OTTRWA TREATY 7

45

& 0

Gl

SE
54
filh

al7

Capt Bane N, Jamue | “Landminasin the Philippines™ (Prepared for the G35 Meeticg
of Experts on the Military. Utlity of Ant Sarsonnel Mines, Felbruary 12-13, 1906,
Geresal, Queron Gity, Februany 7 1998 and Gen Amudifo 5 Acedara, Jr, “Non-Ulse of
Anti-Persannal Minss (n Internal Armed Confict” Paper read st the SRS Redong
Carminar for Asian Mian and Straleg o Studiss Experts, Mamla, July 23, 1997,
Goase, abode n G, 27E-T. See the whole booi af Cameron, et al, ahovs 2.
Canada, above r 27,

Mao dedong, Quolations from Chalman Mo Fedong {Zro ed, 18746 174, clting
“Cere thi Peopls” (Saptember 8, 1944), Sefected Wonks, N, p 2R

Jargue, aboven 45, 3449,

[ChRG, Anti-personnel Landmines: Friend of Foe? (L9EREY; and “Tral Decaraton of
Participants.” [GRE Regional Seminar for Aslan Miliar and Stralegic Sudizs Cxperts,
Manila, July B3, 1997,

Rene Alviar, P rain deeag cammp, Bl 2,0 Prilipgoe Daily Inguiven, April 13, 155 T
p 15,

Caszesso, abows n 30, 424-8,

Thacdar Meron, “Wair Crrmes in Yugoslava and the Developrcnt of International Law"
(1G%4) 38 Amercan Sowmal of fntemational Law T8, T5-80,

[CRG, The SIS Profect: Towards & Determiination of which Weapons Cause "Super-
fuaus nfury or Linnidessary Suffering” {1 AT and Jobiy M Coupland, “The Effect af
Weapans: Defining Supermluous njury and Unnecessasy Sufferng” (19965 Medicing
and Glohal Survival 3. '

DR, above D0,

s quoted 10 Beverly lollefson Lelone, “Eplorcarrant of Landmines Legisation oy
Glotal Citizens,” Dacembar 1, 1957, p 5. She has also written Chalenge to tha
GEL Rasponding to the Citaws Treaty™ and “Thiz Dttawa Process and Muclkear
Weapane™ {December LEATY,

Pater Herby of tne ICRG Leppl Givisen presented Galup polbsuneys of intrmational
pulic aniaion demaniing the ban, as well as tho thrae key rales frarrawsdk, at the ICRG
Fiegional Sarrerar for Asian WMilitasy and Sratsgic Sudes Experts, Marila, July 21,
Lgay.

The IGBL's lepal analysis of the lagality ol APMS undier custarcary (HIL can Be found in
Hurman Rights Wateh and Physizians for Human Riphis, Landmines: A Deadly Legacy
(1805 261-318; and inSnawn Aobers and Jady Williarrs, After the Gans Fall Slent:
The Enduring Legacy of Landimines [5G0 4aa9-55.

Wilsen, aueve i 31, 9, aiting the 1069 Wispna Convenlichoan te Law of Treates anid
carrramators Browntie anc Sshwazenbarger, rciuning the latter's international JJs
Sogens?! (1065) 43 Taxas Law Heview 476,

Frita faishoven, A Colomblan View an Protacal 117 f1ge) | Yearbook of litgmetional
Humanitatdan Law 252, 24

Sisan Benesch, et al, “International Customany Law and Antipsrsornel Landrmines:
Frnargense of 8 Mew Gustormary Marm”™ in Iemation s Campagn ta Ban Landminos,
Landmine Moritar Gore Group, Landmine Monitar Heport 1059 Towand a hine-Hrec
Warld (190607 1020-36.

Malas, above 37,

I BA3-4,

Delang, above n BEL

Diarae Plattnar, “The Penal Represslon of Viclationsal Interational Humanitadan Law
Aaalicahls in Mo aternatsns: Armed Conficts™ (1590] Mo 2THE Septamper-Gotober
et Intenational Review of the Red Crass 433, 415,

Gemy 1. Simpson, Lecturs on Prablems with War Criree Trials, at the Inbernational
Crminal | sw postgraduate class, Faculty of Law, |iniarsity of Malbourre, & Movenner



=
68
fje]
T
7l
7

2
T

fits
i
iz

™3

ExiR

il

77 SOLIFAN M. SANTOS, JR

199E, See also Gerry ), Sirpsor, “War Crirngs: A Crtical Introducticn in Timetay LH
MoCormrack and Gerry ), Simpson feds) The Law of Wae Crirmes: MNelfonal aod
Intemational Approaches (1997 1.

Jasa W, Diowno, "lagal Ad and Development”in Justiee Undar Siege: Five Talks, abovs
r B, 38, 45,

Vo Lenin, What s To Be Dope? (1902,

Undated three-page caper sirmply ttled "Larnd Moires™ on file witk aulhor and FCBL,
Fropozed Gendva Gall papars on fle with authcr and the WG-NSA, particulary Eduardn
Maring based al Intemational Mert, Londen, and Elizabeth Reusse-Decrey &t the
proposad Geneve: Call office in where else bul Geneva,

Hazad on nelpful infarmaticn and materials from Cathanine Mikten of the 1ICES Mings
Armis Unit,

Eduardo Marifie, YNEA Group & Program Update,” Londan, Movernber 23, 1998,
Falshowen, n S0, 72835,

The Sudan Pegce Agreement, Bhartourr, Apnl 21, 1987,

Imalementing Dperatonal Guidelires of the GRP-MILE Agresrmant on the General
Cezzation of Hostlites, Maraw) City, Movernoer 14, 1597,

Sew above n 2,

Marina, abovs n 34,

Mao Zedong, “0n the Reiszue of the Thres Main Rules of Discipling ard the Eight
FPaints for Attention = Instracton of the Genersl Headguarters of the Chiness Pespla's
Liaration Army™ (Octobsr 10, 18471 in Salfectad Militans Wittings of Mao Jedong
(195G 343-4.

Ecuarda Manro, “Towards a Code of Combatl Conduct: Minimum Combastant Dubes
Minirmam Peopla’s Reghts,” Internaticnal Conferenes on Conflict Resolation in he
Frelippnes, Mariia, Decerrper 16, 10988 (“Manila Dectaracon™,

Seepspaciatly Suter, above n 38, and Laura Lopes, “Lincivil Wars: The Challenge of
Appiving Internationsl Humanitaran Law to Internal Armed Conflicts™ (1994) 89 {&-5
Mewve Yok University Law Heview 916,

See, a8, Gaston Z Crtigas Peace Institute, Peace Zones Primer (nd), to start wath,
arren g mary sthar rmaterials.

Hirkiaer Sherrman, "Conrent 0f a Mine Free fone — & Hrial Surrerasy ol The Sesoorn on
Mine Fres fones,” NGO Forum on Landmines, DElo, September 1587,

Soliman M. Santos, Ir “Mine Actior, Peace-Building and Coaflict Reanlutien,™ Quazon
City, Felbruary L7, 1993,

Maishaven, atkmea o 850, 2545,

Sir Minian Staphen, Opsn Forurmafisr & iecture ar the Taafe and Blaskio casasal lhe
ICTY, at the International Crimiral Law postgraduate class, Facully of Law!, Unaearsity of
Melnourne, MNoverrber G, 1828, Sir Ninlan was former Governor-Genaral of fdustralia
angdustice of the High Court of Australia, Be had just Taken an g new assignment Wik
thez LIN Carrmizsion to Cambodia o study the feasibility of a tribunal for the prossoutian
af Wnmer Rouge orimes.

hWoCormack, above i 28, 548,

hWarca Sassoh and Antore A Houvier, How Does Law Protect i Ware Ceses,
Dncormends, and Teaching Matapals on Condemporary Practos i inlernabional
Humanitanan Law [1599) 214-15.



