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APPENDIX 2.3

EXCERPTS FROM IN RE ESTATE OF MARCOS HUMAN RIGHTS
LITIGATION, 910 F. SUPP. 1460 (MDL 840)

This opinion affirms the legality of the use of random sampling in
determining whether the class of human rights violation victims that
filed suit against (the estate of) Ferdinand Marcos, consolidated as
MDL 840, was entitled to damages. The opinion explains that random
sampling was done for pragmatic reasons—how was a jury supposed to
hear the testimony of almost 10,000 plaintiffs? The Marcos camp
claimed that this violated their right to due process—they believed that
all claimants had to give testimony. A pragmatic reading of the United
States constitution shot down that defense (which, as appendix 5.6
shows, was typical of the technical-over-factual strategy adopted by the
Marcoses). The first footnote of the opinion also explains that some of
the claims were declared prima facie invalid in 1994 (twenty of these
rejected claims were eventually reinstated). Thus, the entire litigation
process was far from arbitrary.

United States District Court, D. Hawai‘i.
November 30, 1995.
*1461 Robert A. Swift, Kohn, Savett, Klein & Graf, P.C., Philadelphia,
PA, Sherry P. Broder, Honolulu, Hawai‘i, for Class Plaintiffs.
Paul Hoffman, ACLU Foundation of Southern California, Los Angeles,
CA, Randall H. Scarlett, Brown, Monzione, Fabbro, Zakaria &
Scarlett, San Francisco, California, Melvin Belli, Caesar Belli, San
Francisco, CA, for Individual Plaintiffs.
James Pau Linn, Linn & Helms, Oklahoma City, OK, Lex R. Smith,
Kobayashi, Sugita & Goda, Honolulu, Hawai‘i, for defendants.

OPINION

REAL, District Judge.
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Figure 1. A screenshot from the Justia US Law website. 
Source: United States District Court, District of Hawai`i. 1995. “In Re Estate of Marcos Human 
Rights Litigation.” 910 F. Supp. 1460, No. MDL 840. https://law.justia.com/cases/federal/district-
courts/FSupp/910/1460/1943938/. 
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I. BACKGROUND

Victims of torture, summary execution and disappearance filed suits
for damages, in the form of a class action as well as individual direct
actions, against the Estate of the former President of the Philippines,
Ferdinand E. Marcos (MARCOS), for human rights violations.
Specifically, the violations are alleged to have occurred during the
period in which MARCOS, as President of the Philippines, declared
martial law, from September 21, 1972 to February 25, 1986.

In 1986 MARCOS fled the Philippines and arrived in the State of
Hawaii. MARCOS was a resident of Hawaii at the time he was served
with the complaints that are the subject *1462 of this litigation but he
died during the pendency of these actions. The Estate of Ferdinand E.
Marcos (the ESTATE) has been substituted in MARCOS’ place; his
widow, Imelda Marcos, and his son, Ferdinand E. Marcos, Jr., have
appeared before this Court as representatives of the ESTATE.

The action was tried in the three phases: (1) liability, (2) exemplary
damages, and (3) compensatory damages, over a nine year period from
1986 to 1995. In the compensatory damages phase, Phase III, this
Court allowed the jury to consider the damages to a random sample
of plaintiffs as representative of the injuries suffered by those in the
three subclasses; i.e. (1) plaintiffs who were tortured; (2) the families of
those individuals who were the subjects of summary execution; and (3)
the families of those who disappeared as the result of the actions of
MARCOS. Pragmatically, the jury could not hear testimony of nearly
10,000 plaintiffs in this action within any practicable and reasonable
time, to do justice to the class members. The individual plaintiffs who
opted out of the certified class action each presented his or her
individual claim for compensatory damages to the jury in a separate
part of the Trial.

This opinion addresses the compensatory damages phase of the
trial. The Court deals here with the propriety of the use of inferential
statistics to ascertain the damages suffered by each of the 9,541[1] class
members.

II. MARCOS REGIME

MARCOS was elected President of the Philippines in 1965 and was
re-elected in 1969. The Philippine Constitution of 1935, still in effect
in 1972, was similar to the United States Constitution, in that it
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limited election of the President to two four-year terms. Thus,
MARCOS would have had to leave the office of the Presidency by the
end of 1973, but he did not.

On September 21, 1972 MARCOS imposed martial law on all of
the Philippines through Proclamation 1081, which suspended the
Constitution, in order to keep himself in office. The stated purpose for
the imposition of martial law, as expressed in Proclamation 1081, was:

 “to maintain law and order throughout the Philippines, prevent or
suppress all forms of lawless violence as well as any act of insurrection or
rebellion and to enforce obedience to all the laws and decrees, orders and
regulations promulgated by me personally or upon my direction.”[2]

At the time martial law was declared, a Constitutional Convention,
elected by the people, had been meeting and was near completion of
proposed revisions to the 1935 Constitution. On orders from
MARCOS, some delegates to the Convention were arrested and
placed under detention while others went into hiding or left the
country leaving the revisions uncompleted.

Without allowing for ratification of the new Constitution by a
plebiscite, on January 17, 1973, MARCOS ordered ratification of a
revised Constitution, tailor-made for his maintenance of power. With
those actions MARCOS planted the seeds for what grew into a virtual
dictatorship in the Philippines.

The new Constitution nullified the term limits for the President
and provided that MARCOS could function as President, using his
own judgment, for as long as necessary. Until he convened a new
legislative body, MARCOS also had sole authority to rule in the
Philippines.

Proclamation 1081 not only declared martial law, but also set the
stage for what plaintiffs alleged, and the jury found, to be acts of
torture, summary execution, disappearance, arbitrary detention, and
numerous other atrocities for which the jury found MARCOS
personally responsible.

*1463 MARCOS gradually increased his own power to such an
extent that there were no limits to his orders of the human rights
violations suffered by plaintiffs in this action. MARCOS promulgated
General Order No. 1 which stated he was the Commander-in-Chief of
the Armed Forces of the Philippines. The order also stated that
MARCOS was to govern the nation and direct the operation of the
entire Government, including all its agencies and instrumentalities. By
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General Orders 2 and 2-A, signed by MARCOS immediately after
proclaiming martial law, MARCOS authorized the arrest, by the
military, of a long list of dissidents. By General Order 3, MARCOS
maintained, as captive, the executive and judicial branches of all
political entities in the Philippines until otherwise ordered by himself
personally.[3]

Immediately after the declaration of martial law the issuance of
General Orders 1, 2, 2A, 3 and 3A caused arrests of persons accused
of subversion, apparently because of their real or apparent opposition
to the MARCOS government. These arrests were made pursuant to
orders issued by the Secretary of Defense Juan Ponce Enrile (“ENRILE”),
or MARCOS himself.

The arrest orders were means for detention of each of the
representatives of the plaintiff class as well as each of the individual
plaintiffs. During those detentions the plaintiffs experienced human
rights violations including, but not limited to the following:

 1. Beatings while blindfolded by punching, kicking and
hitting with the butts of rifles;

 2. The “telephone” where a detainee’s ears were clapped
simultaneously, producing a ringing sound in the head;

 3. Insertion of bullets between the fingers of a detainee
and squeezing the hand;

 4. The “wet submarine”, where a detainee’s head was
submerged in a toilet bowl full of excrement;

 5. The “water cure”, where a cloth was placed over the
detainee’s mouth and nose, and water poured over it
producing a drowning sensation;

 6. The “dry submarine”, where a plastic bag was placed
over the detainee’s head producing suffocation;

 7. Use of a detainee’s hands for putting out lighted
cigarettes;

 8. Use of flat-irons on the soles of a detainee’s feet;

 9. Forcing a detainee while wet and naked to sit before an
air conditioner often while sitting on a block of ice;
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 10. Injection of a clear substance into the body a detainee
believed to be truth serum;

 11. Stripping, sexually molesting and raping female
detainees; one male plaintiff testified he was threatened
with rape;

 12. Electric shock where one electrode is attached to the
genitals of males or the breast of females and another
electrode to some other part of the body, usually a
finger, and electrical energy produced from a military
field telephone is sent through the body;

 13. Russian roulette; and

 14. Solitary confinement while handcuffed or tied to a
bed.

All of these forms of torture were used during “tactical
interrogation”[4], attempting to elicit information from detainees
concerning opposition to the MARCOS government. The more the
detainees resisted, whether purposefully or out of lack of knowledge,
the more serious the torture used.

Eventually, MARCOS, his family and others loyal to him fled to
Hawaii in February of 1986. One month later, a number of lawsuits
were filed, including those that are the subject of this case.

 III. CLASS ACTION

On September 22, 1992, in the liability phase of the trial, the jury
found defendants liable to 10,059 plaintiffs, for the acts of *1464
torture, summary execution and disappearance. On February 23,
1994 the jury awarded plaintiffs $1.2 billion in exemplary damages.

In the compensatory damages phase, the class action plaintiffs
presented their case to the jury by using damages sustained by a random
sample of plaintiffs as representative of damages suffered by the entire
class. After reviewing the deposition of 137 claimants and hearing the
live testimony of several class members who could come to Court, the
Special Master presented a report to the jury recommending the
damages suffered by the 137 claimants, to give the jury a statistically
valid representation of damages suffered by the entire class. On January
20, 1995, the jury reconvened and after hearing several representatives
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of the class and the testimony of the Special Master found the
defendant liable to the class for over $766 million in compensatory
damages, with individual plaintiff’s awards ranging from $150,000 to
$700,000.

The Court held that damages of 137 of the claimants, presented
to the jury in the form of a report presented by the Special Master, was
representative of damages sustained by the entire class, and introduction
of such report did not offend due process. Furthermore, the fact that
defendants did not have the opportunity to cross-examine all class
plaintiffs, because only the testimony of 137 claimants was presented
in the report, did not violate defendant’s right to a jury trial under the
Seventh Amendment of the United States Constitution.[5]

This opinion will address judgment as to the class plaintiffs only.

IV. DISCUSSION

A. Issues Presented

All threshold issues in this case have been previously resolved by the
Ninth Circuit.[6] At this time there are two issues before this Court.
The primary question is whether the use by this Court of a random
sample of plaintiffs, as representative of the injuries suffered by others
in the class, violates defendant’s due process rights. The second
question is whether use of the random sample violates the defendant’s
Seventh Amendment right to a jury trial.

B. Random Sampling

1. Introduction
The ESTATE asserts random sampling is inappropriate for this case,
and each claim should be individually tried. This Court holds
otherwise. The use of aggregate procedures, with the help of an expert
in the field of inferential statistics, for the purpose of determining class
compensatory damages is proper.

James Dannemiller, an expert in the field of inferential statistics
and survey sampling for twenty five years, assisted in this case. He has
testified as an expert in those areas in both state and federal courts. Mr.
Dannemiller formulated a plan so that only 137 randomly selected
claims, of the 9,541 claims found to be valid, would have to be
examined in order to achieve a 95% statistical *1465 confidence level
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that all claims would fall within the ambit of the 137 randomly
selected claims.[7]

Mr. Dannemiller testified[8] that inferential statistics is a recognized
science which uses mathematical equations to infer the probability of
events occurring or not occurring. One branch of that science is the
sampling theory, which deals with the selection of sample sizes
sufficient to produce results that can be applied to a larger population
from which the sample was selected with a specified probability of
error. The formula Dannemiller used in this case is a well-known
statistical tool that is found in Leslie Kish, Survey Sampling 53 (New
York, John Wiley and Sons 1962) (KISH FORMULA).

Mr. Dannemiller testified under the KISH FORMULA, 137
randomly selected valid claims examined from a larger population of
9,541 validly submitted claims by class members would produce a
95% confidence level. The Court then considered the details of
deposing 137 randomly selected claimants.

This Court appointed a Special Master[9], to facilitate the taking of
depositions of 137 randomly selected plaintiffs. The Special Master’s
appointment had a three-fold purpose: first, he supervised the taking
of the 137 depositions in the Philippines; second, he served as a court-
appointed expert on damages, under Federal Rule of Evidence 706, to
review the deposition transcripts along with the claim forms; finally,
he made recommendations on compensatory damages for the 137
claimants as well as the remaining class members[10] to the jury. The
Special Master’s 182 page findings and recommendations, and the six
page addendum thereto, are attached hereto as Appendix A and
Appendix B, respectively.[*]

The depositions which the Special Master oversaw were noticed
and taken in accordance with the Federal Rules of Civil Procedure.
Although having notice of the depositions of the 137 class member
sample and the names of the individual class members, the ESTATE
chose not to participate and did not appear at any of the depositions,
which were taken during October and November of 1994. Nor did the
ESTATE choose to depose any of the 9,541 class members to test the
procedure employed by the Court, or to acquire evidence to refute the
fairness to the defendant of this random selection process using
inferential statistical methodology.

The Special Master was directed by this Court to review the
depositions for the following three elements: (1) whether the abuse
claimed fell within one of the three definitions, with which the Court
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charged the jury at the liability phase of the trial; (2) whether the
Philippine military or paramilitary was involved in such abuse; and (3)
whether the abuse occurred during the period of September 1972
through February 1986. The claims of all the class members were filed
with the Court and examined by the Special Master. Each claim was
made under oath. After considering the deposition *1466 of the 137
claimants and the claims filed by each of the class members, the Special
Master prepared the attached report.

Of the 137 randomly sampled claims, 67 were torture victims, 52
were execution victims and 18 were disappearance victims.[11] Based
upon the depositions of each of the 137 randomly selected class
member’s claims and review of all the claims of the remaining class
members, the Special Master recommended damages under Philippine,
International, and American law, for each of the three categories of
claims. During the Special Master’s testimony, the Court advised the
jury that they, in determining damages, could accept, modify or reject
the recommendations of the Special Master.[12] The jury was also
instructed that they could, independently, on the basis of the
depositions of the 137 randomly chosen class members, make their
own judgment as to the individual damages of the 137 claimants and
the aggregate damages suffered by the class. Copies of the Special
Master’s and Court-Appointed Expert’s Report and Addendum
thereto were supplied to each member of the jury. After five days of
deliberations, the jury returned a verdict of over $766 million,
approximately $1 million less than the Special Master had recommended.

In his report and testimony, the Special Master made damage
determinations for torture victims by ranking each claim from 1-5,
with 5 representing the worst abuses and suffering. The torture claims
were evaluated based upon Judge Real’s decision in Trajano v. Imee
Marcos-Manotoc, aff’d, In re: Estate of Ferdinand E. Marcos Litigation, 978
F.2d 493 (9th Cir. 1992), cert. denied, ___ U.S. ___, 113 S. Ct. 2960,
125 L. Ed. 2d 661 (1993), as part of this matter, and the following
considerations: (1) physical torture, including what methods were
used and/or abuses were suffered; (2) mental abuse, including fright
and anguish; (3) amount of time torture lasted; (4) length of detention,
if any; (5) physical and/or mental injuries; (6) victim’s age; and (7)
actual losses, including medical bills. Although each claim of torture
could have been but were not totally unique, as the Court Appointed
Expert on damages, the Special Master, was able to determine that
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there were sufficient similarities within a rating category to recommend
a standard damage amount to each victim within that grouping.

For summary execution and disappearance claims, whether there
was any torture prior to a victim’s death or disappearance weighed into
the damages recommended for these two categories. Applying Philippine
law, loss of earnings in torture claims was also factored into each of the
Special Master’s recommendations. After the aggregate lost earnings
were computed, the result was converted into American dollars by
dividing the figure by twenty-four, which was the approximate exchange
rate, as of December 1994, between U.S. dollars and Philippine pesos.

Because there were discrepancies between some transcripts stating
income earned in gross, some in net, and some giving no amount,
serving as the Court Appointed Expert on damages, the Special
Master, recommended that it was necessary to place a cap upon lost
earnings; $120,000 was the maximum a claimant could receive. When
a witness did not state the amount of income earned by a summary
execution or disappearance victim, an average for the victim’s occupation
was utilized. For example, when the victim was a farmer, the average
earnings for one harvesting the same crop on the same amount of land
was used. If a person stated the victim’s income in terms of per harvest,
and if there were three harvests per year, for example, then that victim’s
earnings would be multiplied by three. For any victim who did not
work, there was no award given for lost earnings.[13]

For computing the total amount of damages for summary execution
and disappearance victims, depending on the individual facts, there
were different variables which went into the equation: (1) torture prior
to death or disappearance; (2) the actual killing *1467 or disappearance;
(3) the victim’s family’s mental anguish; and (4) lost earnings, calculated
in the above described manner.

V. CONCLUSION

The use of an aggregate procedure for determining compensatory
damages, under the procedures followed in this litigation, was neither
a violation of the parties’ due process rights nor their right to a jury trial
under the Seventh Amendment. The aggregation of compensatory
damage claims vindicates important federal and international policies,
permits justice to be done without unduly clogging the court system,
and was shown to be fair to the defendant.

Judgment shall be entered for plaintiffs.
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NOTES

[1] Originally 10,059 claim forms were received in this matter. On September 16, 1994
this Court signed an Order rejecting 538 facially invalid claims. And, on October
20, 1994, this Court signed an Order reinstating 20 of the 538 rejected claims.
This Court found 9,541 claims to be valid.

[2] See Narrative Statement of Reverend Joaquin G. Bernas, S.J., filed with the Court
on February 21, 1992.

[3] An example of Marcos’ absolute power was the testimony of Ambassador Stephen
Bosworth who pleaded with him to stop the human rights violations and to get rid
of General Fabian Ver, a Marcos relative, the Chief of Staff of the Philippine
armed forces. Marcos’ reply was telling to the jury. He is quoted as saying, “Why
are you so concerned about General Ver. I am in charge”.

[4] The euphemism for torture, disappearance or summary execution.
[5] Defendant was given the opportunity to depose any of the randomly chosen 137

class members whose testimony was the subject of the Special Master’s Report.
They also had the opportunity to depose any of the 10,059 class members.

[6] In In re Estate of Ferdinand Marcos Human Rights Litigation, 25 F.3d 1467 (9th
Cir.1994), the Ninth Circuit affirmed an appeal from a preliminary injunction
entered into by this Court enjoining the Estate from transferring, secreting or
dissipating the estate’s assets pending resolution of the litigation.
In that case, the Ninth Circuit recognized that there is subject matter jurisdiction
over a foreign state if one of the exceptions to immunity under the Foreign
Sovereign Immunities Act (“FSIA”), 28 U.S.C. section 1330, 1602-11 exists, but
held this Court was not barred from exercising jurisdiction over defendants in this
case, because the Ninth Circuit had previously adopted the conclusion that “the
illegal acts of a dictator are not `official acts’ unreviewable by federal courts.” Id.
at 1471 (See also, Jimenez v. Aristeguieta, 311 F.2d 547 (5th Cir.1962), cert. denied,
373 U.S. 914, 83 S. Ct. 1302, 10 L. Ed. 2d 415 (1963).
The Ninth Circuit concluded, “Marcos’ acts of torture, execution and disappearance
were clearly acts outside his authority as President ... Marcos’ acts were not taken
within any official mandate and were therefore not the acts of an agency or
instrumentality of a foreign state within the meaning of the FSIA. [Citation
omitted]. No exception to FSIA thus need be demonstrated.” Id. at 1472.

[7] A 95% confidence level certainly meets any due process or confrontation claim
made by the defendant.

[8] See Narrative Statement of James Dannemiller, filed with the Court on March 11,
1994.

[9] This Court appointed Sol Schreiber as the Special Master. Mr. Schreiber graduated
from Yale Law School in 1955, and in 1971 began serving as a federal magistrate
judge in the Southern District of New York for seven years.
Mr. Schreiber has both prior and present experience as a Special Master. Among
his appointments in which numerous claimants were involved are the following:
(1) the Agent Orange Litigation (Pratt, J. and Weinstein, J., E.D.N.Y. 1982-84); (2)
the sex discrimination suit against the City University of New York, in which
there were 7,000 class members (Gagliardi, J., S.D.N.Y.1984_ ___); (3) the Brooklyn
Immigration Detention Center (Nicerson, J., E.D.N.Y. pro-bono, 1982-84); and
(4) The New York Times sex discrimination settlement (Wyatt, J., S.D.N.Y. pro-
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bono, 1978-83). Presently, Mr. Schreiber is serving as one of two Special Masters in
the damages phase of the crash of Pan Am Flight 103 over Lockerbie, Scotland
(Platt, J., E.D.N.Y.1995).

[10] Using the compensatory damages determined for the 137 claimants using the
depositions the Special Master then reviewed all 9,541 valid claims and determined
his recommendation to the jury of the aggregate damages suffered by each subclass
category. The distribution of funds to individual class members was left for later
determination by the Court.

[*] Editor’s Note: Appendices deleted for purposes of publication. These appendices,
authored by Special Master Sol Schreiber, appear at 1994 WL 874222.

[11] Both the execution victim claims and the disappearance claims are treated as
wrongful death claims for the purpose of determining damages.

[12] See Trial Transcript of Sol Schreiber’s Testimony at 31 (January 9, 1995).
[13] Defendant made no objection nor did defendant cross-examine the Special

Master application of the Special Master’s damages calculations.


